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PETITION FOR CLARIFICATION AND RECONSIDERATION
OR, IN THE ALTERNATIVE, FOR WAIVER OF CTIA -THE WI RELESS
ASSOCIATION ® AND THE UNITED STATES TELECOM ASSOCIATION

INTRODUCTION AND SUMMARY

In reforming the universal service fund and indéerier compensation systems, the
Commission’dJSF/ICC Transformation Ordeadopted detailed rules with which the industry is
working diligently to comply- In certain instances, when these rules were anoledid not

achieve the desired objective, the Commission hagged clarification or granted

! Connect America FundReport and Order and Further Notice of ProposddrmRaking,

26 FCC Rcd 17663 (2011)YSF/ICC Transformation Ordé&r pets. for review pending sub
nom. In re: FCC 11-161No. 11-9900 (10th Cir. filed Dec. 8, 2011).



reconsideration as appropridteMost recently, in itghird Reconsideration Ordethe
Commission purported to resolve various petitimrséconsideration, including the
Reconsideration Petition filed by USTelecom, relgtio certain aspects of eligible
telecommunications carrier (‘ETC”) reporting obligms, among other issugsHowever, the
Commission still needs to address important aspéddtese reporting obligations, including
several issues raised in USTelecom’s Reconsider&tition, which requested that the
Commission reconsider imposing new reporting resquants on ETCs whose support is being
eliminated® The Commission denied this request, but in sogladdressed only certain
carriers and did not discuss considerations for £W8ose legacy support is being eliminated.
Third Reconsideration Ord€f 8. The Commission also failed to address thertimg
requirements for incumbent wireline ETCs whose sufpig, like competitive ETCS’ support,
also subject to elimination. Thus, the Commissditiird Reconsideration Orddeaves
unsettled what reporting and related requiremettigadly apply to wireless and wireline ETCs.
To resolve this uncertainty, CTIA — The WirelesssAciation® (“CTIA”) and the United

States Telecom Association (“USTelecom”) (colleetyw“Petitioners”) respectfully submit this

2 See, e.g., Connect America Fu@dder on Reconsideration, 26 FCC Rcd 17633 (2011)
Connect America Fundrder, WC Docket No. 10-90, DA 12-147 (rel. F8p2012)
(“Clarification Order’); Connect America Fundrder, WC Docket No. 10-90, DA 12-298 (rel.
Feb. 27, 2012)Connect America FundWC Docket No. 10-9@t al, Second Order on
Reconsideration, FCC 12-47 (rel. Apr. 25, 2012).

3 Connect America FundvVC Docket No. 10-90, Third Order on ReconsideratFCC
12-52 (rel. May 14, 2012) Third Reconsideration Ord&;, Connect America FundvC

Docket No. 10-90, Petition for Reconsiderationied United States Telecom Association (filed
Dec. 29, 2011) (“Reconsideration Petition”).

4 Reconsideration Petition at 15 (requesting that@ommission “reconsider imposing

new reporting requirements on ETCs whose suppdeirsg eliminated”).



petition for clarification and reconsideration wrthe alternative, for waiver.Specifically,
Petitioners request that the Commission take thiees.

First, the Commission should eliminate for ETCseotihan carriers receiving Connect
America Fund (“CAF”) Phase Il support obligationscbllect and file broadband data as
potentially called for by section 54.313(a)(11)nr-aanbiguous rule, the meaning of which the
Commission should clarify. Subjecting carrierst tleeive voice service funding or even
targeted CAF Phase | broadband deployment fundisgveeping new broadband reporting
obligations through the ETC process is inconsistetit the careful compromise solution the
Commission and the industry just reached with retsfpebroadband outages. And, in any event,
ETCs cannot report this information in 2013 becahsanformation collection has yet to be
defined by the bureaus or approved by the OMB,aa practical matter do not have
mechanisms in place to collect this data.

Second, the Commission should limit the filing imkefyear service quality improvement
plans and associated progress reports to those tBaCeceive CAF Phase Il support, rather
than ETCs whose universal service support is belingnated or that receive CAF Phase |
support or Phase Il Mobility Fund supp0rtt is simply not possible for carriers to preparel
file these plans unless and until they know if, whend in what areas they will receive support

for broadband deployment beyond the end of 2012ef hich remains unknown.

> See USF/ICC Transformation Ordgr1404 (delegating to the Wireline Competition
Bureau and Wireless Telecommunications Bureauutteoaty “to make any further rule

revisions as necessary to ensure that the refodoysted in this Order are properly reflected in
the rules,” including “correcting any conflicts laeten the new or revised rules and existing rules
as well as addressing any omissions or oversigt3’C.F.R. 8 1.3; 47 C.F.R. § 1.429.

6 The Commission expressly exempted Mobility Fuhdd® | recipients from the reporting

requirements of section 54.318ee47 C.F.R. § 54.313(k).



Finally, the Commission should eliminate any reguoient under section 54.313(c)(2)
that an ETC certify that “frozen” Interstate Acc&spport (“IAS”) was used, at least in part, for
broadband deployment. This certification is imploigsto make because the Commission
requires that IAS support be used for other purpds®, interstate access rate reductions), and
carriers cannot spend this funding twice.

Granting the requested relief would ensure that Eg@rting and related requirements
are consistent with the Commission’s broader usaleservice reforms and would provide ETCs
with much needed clarity regarding their regulatolpjigations.

. THE COMMISSION SHOULD CLARIFY THAT THE BROADBAND

REPORTING OBLIGATIONS IN SECTION 54.313(A)(11) DO NOT APPLY TO
ETCS OUTSIDE OF CAF PHASE L.

CTIA and USTelecom reiterate the request in USdm@tes Reconsideration Petition that
the Commission reconsider the imposition of any neporting requirements — including those
related to broadband — on ETCs whose support iggldiminated. Reconsideration Petition at
15. As USTelecom explained in its filing at thed, no purpose would be served in requiring an
ETC to report broadband data when it is not reagigupport intended exclusively to promote
broadband deploymentd.

Notwithstanding statements in tli@ird Reconsideration Orddo the contrary ( 8), the
Commission did not resolve this issue. Furthermibre new section 54.313(a)(11) adopted
pursuant to th&hird Reconsideration Ordewhich purports to address broadband performance

reporting, is hopelessly unclear on its face. Tohenmission should address both issues by

! Because its members are not subject to the @A expresses no opinion on the issue

involving the certification requirement under sentb4.313(c)(2).



clarifying the broadband reporting requirementsention 54.313(a)(11) and limiting any such
reporting requirements to those ETCs that recei®E Ehase Il support.

In theThird Reconsideration Ordethe Commission revised section 54.313(a)(11) as
follows:

(11) Beginning July 1, 2013. The results of netwpekformance tests pursuant to

the methodology and in the format determined bywthieline Competition

Bureau, Wireless Telecommunications Bureau, antt©f Engineering and

Technology and the information and data requirethisyparagraphs (a)(1)

through (7) [sic] of this section separately broken for both voice and

broadband service.

47 C.F.R. 8 54.313(a)(11). While ostensibly a roticating that the Commission’s bureaus

will collaborate and come up with a “network penf@ance test” methodology that ETCs must
use for reporting purposes, the same sentencetdis®4.313(a)(11) goes on to say “and the
information and data required by this paragraph@)ahrough (7) [sic] of this section separately
broken out for both voice and broadband.” Is tast part of the rule a grammatical error with
old text that should be deleted? What does “reguy this paragraphs [sic]” mean? Does
placement of broadband data reporting requiremargsction 54.313(a)(11) mean all broadband
reporting will be specified in upcoming bureau noetblogies? And does this mean the
guidance from the bureaus will incorporate aspettection 54.313(a)(1)-(7)?

Because of this ambiguity, the Commission sholddfg the language in section
54.313(a)(11) so the section 54.313(a)(1)-(7) resments are not extended to broadband. This
is the only way to ensure consistency with priatisiens of the Commission. For example,
applying section 54.313(a)(1)-(7) to the broadbdeployments of competitive ETCs would be

flatly inconsistent with the Commission’s deterntioa in theUSF/ICC Transformation Order

that “[cJompetitive ETCs whose support is beingggthdown will not be required to submit any



of the new information or certifications ... reltsolely to the new broadband public interest
obligations ....” USF/ICC Transformation Ordeff 583.

Likewise, applying section 54.313(a)(1)-(7) (irsilng outage information in (a)(2))
would contravene the Commission’s recent decismrtamimpose the network outage reporting
requirements in section 4.5 to broadband Interaetces — an issue the Commission found
earlier this year warranted “further study.Given the “technical issues involved in identifyi
and reporting significant outages of broadbandriv@eservices,” the Commission was
persuaded that the willingness of broadband Intes@vice providers “to participate in a
voluntary process to improve the Commission's wtdading of the underlying technical issues
associated with broadband Internet service outagesld best serve the public intereQutage
Reporting Ordeff 114.

The Commission must reconcile @aitage Reporting Ordewith section 54.313(a)(2),
which explicitly references section 4.5 that regsioutage reporting for voice services. If these
outage reporting requirements are extended to beosatunder section 54.313(a)(11), the
Commission would effectively undo the careful bakart just struck in it©utage Reporting
Order. Such a result could not be what the Commissitenohed, and the Commission should
clarify section 54.313(a)(11) accordingly.

Furthermore, absent clarification that sectior8%3(a)(11) does not extend the section
54.313(a)(1)-(7) requirements to broadband, thastrg would be saddled with reporting

requirements that are inconsistent with the Comionss decisiomot to designate broadband as

8 The Proposed Extension of Part 4 of the CommissiRales Regarding Outage

Reporting To Interconnected Voice Over Internettécol Service Providers and Broadband
Internet Service Providerfeport and Order, 27 FCC Rcd 2650, 1 9 (201Qutage Reporting
Order’).



a “supported service” under section 254(c)(@BF/ICC Transformation Ordef{ 76 & 86. For
example, requiring an ETC to report for broadbdrertumber of unfilled requests for service
(section 54.313(a)(3)) or the number of complap®s 1,000 connections (section 54.313(a)(4))
would provide no insight into whether “the performea of broadband available in rural and high
cost areas is ‘reasonably comparable’ to that abkalin urban areas,” which is the
Commission’s ostensible objective in requiring ETE@effer broadband as a condition to their
receipt of universal service suppottl. § 87.

Moreover, even if section 54.313(a)(11) were caest to require broadband
performance data reporting, it is literally impddsifor ETCs to meet the July 1, 2013 reporting
deadline adopted in thhird Reconsideration Orderin order to meet this deadline, ETCs
would have to collect broadband performance dagdik?, but many (if not most) ETCs have no
existing processes to do so. ETCs should not peatad to put such processes in place unless
and until the Commission has obtained OMB approtakection 54.313(a)(11), which has yet to
occur. Cf. Clarification Order{ 12 (“The Bureau will provide affected ETCs su#fit time
after PRA approval is obtained to file the requif@@nership] information”). Furthermore, the
bureaus have yet to announce the “methodology @maat” for any broadband performance
reporting pursuant to section 54.313(a)(11). THEIXs could not report by July 2013 the
information ostensibly required by section 54.3)@(8), even if they wanted to and even if they
knew what information to collect and report.

Regardless of how section 54.313(a)(11) is coadtaubstantively, the Commission
should limit any broadband reporting requiremeatghbse ETCs that actually receive
broadband support pursuant to CAF Phase Il. A€tmamission reasoned in establishing its

reporting requirements, “it is necessary and apjaitgy for the Commission to collect



information “to monitor progress in achieving ouoaddband goals” and to ensure “that universal
service funds are used for their intended purpdsdSF/ICC Transformation Ordef 580.
Consistent with such reasoning, broadband datatregshould not be required of an ETC that
does not receive universal service support spadlficntended for broadband deployment in
CAF Phase IlI.

The Commission should not impose broadband reqgpraquirements on recipients of
CAF Phase | “frozen” support. For an ETC whose/drdzen high-cost support consists of IAS,
for instance, such support is used to lower inesaccess charges, not to fund broadband
deployment. No purpose would be served in requiring such &8 B report broadband
performance data pursuant to section 54.313(a)(Mbreover, frozen high cost support is
scheduled to be phased out once CAF Phase Il bacopasational effective January 1, 2013. It
makes no sense for the Commission to require camikose support may be phased out in a
matter of months to put in place complex new merdmas for gathering broadband-related data.
And, in any event, broadband reporting is not nemgsto monitor compliance with the very
general requirement imposed on frozen high-cogpiests in 2012 to use support “consistent
with the goal of achieving universal availabilitivwice and broadband.” 47 C.F.R.
§ 54.313(c)(1).

Similarly, even if frozen support continues in 3Gnd beyond, broadband reporting is
not necessary to monitor progress towards the barvatirelated obligations imposed in those

years. In 2013, for example, carriers are requioaase only a portion of their frozen support “to

9 Access Charge Reform, Price Cap Performance Rewielaocal Exchange Carriers,

Low-Volume Long Distance Users, Federal-State Jdo#rd on Universal Servi¢g&ixth

Report and Order in CC Docket Nos. 96-262 and 9Report and Order in CC Docket No. 99-
249, Eleventh Report and Order in CC Docket No49615 FCC Rcd 12962, 1 30 (2000)
(“CALLS Orde).



build and operate broadband-capable networks,t@ande such support only in specific areas
“substantially unserved by an unsubsidized competitUSF/ICC Transformation Ordef 150.
The partial and geographically limited use of froaepport (“support” that ETCs are forced to
take) for broadband-related expenditures canngksas justification for broadband performance
reporting across a provider’s entire network.

The Commission should also decline to impose lyvaad data reporting requirements
under section 54.313(a)(11) to CAF Phase | “incratiade support. CAF Phase | incremental
support is a limited mechanism intended to func&abb@and deployment to a small number of
unserved locations on a one-time basiSF/ICC Transformation Ordeff 147; CAF Phase |
Notice § 11. It does not and is not intended fpsut broadband coverage over large swaths of
geography and thus cannot serve as justificatiobrmadband performance reporting across an
ETC'’s entire network. Moreover, the Commissionikes already provide reporting
requirements that are specifically tailored toabé&gations of incremental support recipients. 47

C.F.R. 54.313(b}°

10 Absent any connection between the use of theifigrahd the purpose of the reporting,

requiring an ETC to report system-wide broadbamuajenent data when it does not receive
universal service subsidies to support that systemld be arbitrary and capriciouSee, e.g.,
Motor Vehicle Mfrs. Ass’n of the United States, cState Farm Mutual Automobile Insurance
Co, 463 U.S. 29, 42-43 (1983) (“Normally, an agenag mould be arbitrary and capricious if
the agency has relied on factors which Congressitiaisitended it to consider, entirely failed to
consider an important aspect of the problem, off@re explanation for its decision that runs
counter to the evidence before the agency, or imptausible that it could not be ascribed to a
difference in view or the product of agency exserti(citations omitted))Kristin Brooks Hope
Center v. FCC626 F.3d 586, 591 (D.C. Cir. 2010) (“In lightitd failure to provide a
reasonable explanation that connects the ‘factsdoand the ‘choice made,’ the FCC'’s decision
is arbitrary and capricious under 5 U.S.C. § 708(R) (citation omitted)). The Commission
cannot overcome this hurdle by relying upon theueaand undefined notion that ETCs must use
funding consistent with the goal of achieving “usisal availability” of voice and broadband.
USF/ICC Transformation Ordef 48.



[I. THE COMMISSION SHOULD REVISIT THE FIVE-YEAR PLAN FI LING AND
RELATED REPORTING REQUIREMENTS FOR ETCS THAT ARENO T
RECEIVING CAF PHASE Il SUPPORT.

CTIA and USTelecom also urge the Commission tafglar reconsider the five-year
service improvement plan and progress report fiteguirements. These requirements should
only apply to ETCs receiving CAF Phase |l suppdirinakes no sense, and is impossible in any
event, for most ETCs to prepare five-year plansidatof CAF Phase II. Until CAF Phase Il
comes on-line, ETCs do not know if, when, how mdohhow long, and in what areas they will
receive ongoing support. Any speculative, hypatiaétleployment plan for federal funding that
may or may not come would be worthless and a wafdime to prepare and review.

A. The Commission Did Not Address The Five-Year Repoiig Requirement As
Requested In USTelecom’s Reconsideration Petition.

In its Reconsideration Petition, USTelecom requkttat the Commission “reconsider
imposing new reporting requirements on ETCs whagpart is being eliminated,” noting that
such reporting requirements “will involve signifidacosts that are unreasonable to impose on
ETCs whose support is being eliminated.” Recomaiten Petition at 15. USTelecom pointed
to the obligation to file five-year service qualitgprovement plans as “the most egregious
example” of unnecessary reporting requiremeitds.

As noted above, while purporting to resolve USTete's Reconsideration Petition, the
Third Reconsideration Ordetid not address the merits of USTelecom’s argumérdtead, the
Commission limited its discussion to competitive@®sT even though competitive ETCs are not

the only eligible carriers whose support is subjealimination, and failed to take into account

-10-



key considerations with respect to the reportinigakions imposed on competitive ETCs.
Third Reconsideration Ordef 8™

The Commission should have considered the imdatg bve-year progress reporting
requirement in section 54.313(a)(1) on all ETCs stmould have explained why this requirement
is warranted for ETCs losing their universal ses\sapport, particularly for a legacy ETC that
does not even have an existing five-year planthéamore, as discussed below the
Commission’s rules regarding which ETCs are obéiddb file five-year plans — specifically,
sections 54.202(a) and 54.313(a)(1) — are incardistith the text of the&/SF/ICC
Transformation Order To resolve this inconsistency, the Commissiasughclarify or
reconsider or, in the alternative, waive any lagguia theUSF/ICC Transformation Ordehat
purports to require five-year plans and relatedymss reports from ETCs receiving universal
service support that is being eliminated as wetkagients of CAF Phase | support and Phase I
Mobility Fund support. Instead, the obligatiorstdomit a five-year plan and file related
progress reports should be limited to those ET@srdteive support pursuant to CAF Phase Il

B. The Commission’s Rules Themselves Only Require Conan Catrriers

Seeking ETC Designation By The Commission To File Aive-Year Plan And
Related Progress Reports.

Under section 54.202(a) of the Commission’s rules,only obligation to file a five-year
“service quality improvement plan” rests with a goon carrier seeking designation by the

Commission as an ETC. 47 C.F.R. 8§ 54.202(a)(1)(®pecifically, that rule provides that “[i]n

1 For example, with the implementation of CAF Phihsehich is expected to be in effect

on or before January 1, 2013, a price cap ETCdéelines to serve all locations in its service
territory in a state “will cease to receive highstaniversal service supportlJSF/ICC
Transformation Ordef] 180. Likewise, for certain rate-of-return carsi the safety net additive
will be eliminated in 2013, and local switching popt will be eliminated as a stand-alone
universal service support mechanism for all runalimbent carriers effective July 1, 2014.

19 248-257.

-11-



order to be designated an eligible telecommuninat@arrier under section 214(e)(6), any
common carrier in its application must ... [sjJubmit\e-year plan that describes with
specificity proposed improvements or upgrades eaatpplicant’s network throughout its
proposed service arealtl. Thus, a common carrier previously designated dsTahis not
required to file a five-year plan under a plaindieg of section 54.202(a)(1)(ii).

However, new section 54.313(a)(1) obligates alCETo submit “progress reports” on
their five-year plans, without acknowledging thaamg ETCs do not even have such a plan.
Specifically, section 54.313(a)(1) requirea]tjy recipient of high-cost supp6itio provide the
following:

A progress report on its five-year service quahtprovement plan pursuant to 8

54.202(a), including maps detailing its progresgaias meeting its plan targets,

an explanation of how much universal service suppas received and how it

was used to improve service quality, coverageapacity, and an explanation

regarding any network improvement targets that metdoeen fulfilled in the

prior calendar year. The information shall be sutediat the wire center

level or census block as appropriate.

47 C.F.R. 8 54.313(a)(1) (emphasis added). “Higét-support” is defined as all legacy support
mechanisms as of October 1, 201L&.(high-cost loop support, safety net additive anétyaf
valve support, local switching support, forwardkow model support, IAS, and interstate
common line support), support to competitive ET@dar new section 54.307(e), CAF Phase |
support, and Phase Il Mobility Fund support. 4F.R. § 54.5.

In theUSF/ICC Transformation Ordethe Commission indicated that, because “existing

five-year build out plans may need to change t@actfor new broadband obligations set forth

in this Order, we require all ETCs to file a newefiyear build-out plan in a manner consistent

-12-



with 54.202(a)(1)(ii) by April 1, 2013 However, no such requirement appears in the
Commission’s rules. Instead, those rules only isep@ five-year plan filing requirement on a
common carrier seeking to become an ETC — not armmmrcarrier that is already an EFE.

Furthermore, unlikéederal-designated ETCs, most state-designated B&a@snever
prepared or submitted a five-year build out plamcesthey were not required to do so as a
condition to obtaining their ETC designation. Thile Commission’s reference to the need to
change “existing five-year build out plans” assurtiedall ETCs have an “existing” five-year
plan on file, which is not the case.

Under the circumstances, the Commission shoutifyclar reconsider or, in the
alternative, waive any language in ti8F/ICC Transformation Ordehat purports to obligate
an existing ETC without a five-year plan to fileogress reports required under section
54.313(a)(1).

C. ETCs Not Receiving CAF Phase |l Support Should NoBe Required To File
A Five-Year Plan Or Related Progress Reports.

Even assuming the Commission had adopted a rglerieg existing ETCs to file a five-
year plan (which is not the case), the Commissimulkl reconsider or waive any such
requirement. Instead, the Commission should lihgtobligation to file a five-year plan and

related progress reports to those ETCs receiving EBase Il support.

12 Id. {1 587;see also Clarification Ordef 5 (noting that “all ETCs are required to file a

new five-year build-out plan by April 1, 2013” apdrporting to amend section 54.313(a)(1) “to
clarify this requirement”).

13 TheThird Reconsideration Ordeejected USTelecom’s arguments that the Commission

had adopted its new reporting requirements in timeof the Paperwork Reduction Act
(“PRA”), noting that it “sought and has received ®Mpproval for these provisionsld. 7.
However, as there is no Commission rule requirmgxésting ETC to submit a new five-year
build-out plan “to account for new broadband oliigas,” it is does not appear that the
Commission sought or received OMB approval for teguirement, even though it would
involve a modification to an information collectionder the PRASee44 U.S.C. § 3507(h)(3).

-13-



For apreviously designated ETC whose support is beimgiehted, it would be
nonsensical to require that ETC to develop a figaryplan when it cannot accurately take into
account all the funding variables under the curtemtersal service regime that would be
required to complete a build-out plan. For examalprice cap ETC'’s five-year build out plan
would look very different depending upon wheth@rCAF Phase Il is implemented by the
January 1, 2013 deadline and the ETC elects raxtdept CAF Phase Il support; (ii) CAF Phase
Il is implemented by the January 1, 2013 deadlimstthe ETC elects to accept CAF Phase Il
support; or (iii) CAF Phase Il is not implementedthe January 1, 2013 deadline and the ETC
must repurpose its legacy support for broadbantbgierent under the Commission’s three-year
transition period.

Similarly, competitive ETCs are poised to incl#(apercent reduction in their support
effective July 1, 2012 and will experience a ragichination in the remainder of their support.
Competitive ETCs providing mobile wireless servisgsilarly have no information on whether
they will receiveany support — let alone a specific amount — pursuaeither Phase | or Phase
Il of the Mobility Fund** In short, ETCs cannot accurately complete a yiear build out plan
when they do not know whether and how much fundiey will receive and in what areas, nor
do they know whether they will choose to particgiatt the future funding programs whenever
they come online.

Likewise, it would make no sense to require an EMi0se frozen support consists only
of IAS to prepare a five-year build out plan. Gsetent with the Commission’s requirements,

carriers use IAS to lower interstate access charGéd.LS Orderf 30. Such support is not used

14 Most competitive ETC support to Verizon Wirelessl Sprint will end entirely by the

end of 2012 as a result of merger commitments alatied Commission decisionslSF/ICC
Transformation Ordef] 520.

-14-



“to improve service quality, coverage, or capatiyhich would be the ostensible purpose of a
build out plan. Indeed, IAS-only ETCs should netdubject to any of the reporting obligations
in section 54.313(a), since none of the subjectwluioh reporting is required under the rule —
e.g.,unfulfilled service requests, number of complairtapply to IAS-only ETCs.

By contrast, for an ETC that receives CAF Phasepport, the requirement that it
submit a five-year service quality improvement pdaaal annual progress reports would be
reasonableSee47 C.F.R. 8§ 54.313(¢e)(3). Under the CAF Phasmmework, the Commission
will offer each price cap ETC a model-derived suppmount in exchange for the ETC'’s
commitment to serve all high-cost, unserved locetim its service territory in a state for a five-
year service termUSF/ICC Transformation Ordeff 156. Before a price cap ETC accepts CAF
Phase Il support, it will know the amount of sugpowill receive for the five-year period
during which CAF Phase Il support is available, d@rmmén determine whether such support is
adequate to meet the applicable build-out milestdoeoffering broadband servicé&d. 1 160-
161 & 170-172. If the price cap ETC turns down @~ Phase Il support, the funding will
then be available to competitive ETCs and otherpaomes through competitive bidding, a
reasonable condition of which will also include ogmg.

Under the circumstances, a price cap ETC acceftiig Phase Il support, or a
competitive ETC that accepts CAF Phase Il suppwaugh a competitive bidding process, is
readily able to prepare a five-year plan as contateg by section 54.202(a)(1) and submit
reports detailing its progress in achieving thanpl Accordingly, the Commission should clarify
or reconsider or, in the alternative, waive anyglage in th&JSF/ICC Transformation Ordeor
its rules so as to limit the obligation to submfive-year plan and file related progress repants t

ETCs receiving CAF Phase Il support.
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The Commission also should clarify or reconsitierules regarding the reporting
obligations of competitive ETCs, which is an istl@ was cursorily addressed in fhard
Reconsideration OrderTheThird Reconsideration Ordeffirms that competitive ETCs whose
support is being phased down are not requiredpgortéenformation related to broadband but
must still “comply with annual reporting obligatigihas relates to their provision of voice
service. See USF/ICC Transformation Ordg683. As the Commission correctly concluded in
the USF/ICC Transformation Ordeit would make no sense to apply broadband repprti
obligations to competitive ETCs unless and ungltparticipate in CAF Phase Ild. However,
this exception is not reflected in the text of s@t64.313. Indeed, the only competitive ETC
exemption from the reporting requirements in secf4.313(a) is for ETCs participating in
Phase | Mobility FundSee47 C.F.R. 8§ 54.313(k). The Commission should eiémeend
section 54.313 consistent with paragraph 5839F/ICC Transformation Ordesr clarify that
paragraph 583 trumps the language of section 54@&8empt competitive ETCs from all
broadband reporting unless and until they receippart under CAF Phase |l.

In addition, the Commission should revisit theuiegment in section 54.313(a)(1) for
competitive ETCs even as related to their provigibnoice service. First, as is the case for
other ETCs, most state-designated competitive EItdOsot have existing five-year plans, and
they should not be required to file a new plan wtiesir support is being phased down
consistent with section 54.307(e). Second, fasrapetitive ETC without an existing five-year
plan, the Commission should not require the filighe report contemplated by section
54.313(a)(1), since it is not possible to reporbfess” on achieving nonexistent “targets” in a

nonexistent plan.
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Third, even for those competitive ETCs that haxistang five-year plans, such plans
were predicated on the availability of universalvs® support at the levels authorized under the
Commission’s prior rules and not the phased-dowal¢erequired by section 54.307(e).
Consistent with that rule, competitive ETCs wiltum a 20 percent reduction in their legacy
support effective July 1, 2012, and are schedwduhte the rest of their support eliminated
within the next four years. Mandating that comipesiETCs report their progress in meeting
targets that do not reflect the support they veitlaive and that they should not be expected to
meet at reduced support levels would serve no Lipafpose.

Finally, the Commission should clarify that thesgpg requirements in section
54.313(a)(1) do not apply to recipients of CAF Rhiasupport or Phase 1l Mobility Fund
support. Only ten companies are eligible for CAfage | support, and a carrier accepting such
support must complete deployment to those locationghich the carrier intends to deploy
broadband within three years after acceptdndeurthermore, a recipient of CAF Phase |
support must certify that the broadband deploymatgstones have been met and that the other
requirements for such support are satistfed.

Under the circumstances, no useful purpose woukkbesd in requiring a recipient of
CAF Phase | support to submit the progress repguired by section 54.313(a)(1). First, as
explained above, most states do not require thaecaprovide a five-year plan as a condition to
ETC designation, and thus CAF Phase | recipieké&dylido not have existing plans for which

they can report progress. Second, in the unligegnt a recipient of CAF Phase | support has a

15 Public Notice Wireline Competition Bureau Announces Support Artsoiam Phase One

Incremental SupportWWC Docket Nos. 10-90, 05-337, DA 12-639 (rel. h@b, 2012) (‘CAF
Phase | Noticd; USF/ICC Transformation Ordef 147.

16 CAF Phase | Notic§ 11;:USF/ICC Transformation Ordef 147.
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preexisting five-year plan, it was developed withimgard to either the availability of CAF
Phase | support or the deployment objectives suppa@t is required to meet. As a result,
requiring a recipient of CAF Phase | support to pbnwith the reporting requirements in
section 54.313(a)(1) would not provide the Commoissvith relevant information to determine
whether CAF Phase | support has been utilized stargiwith the Commission’s rules.

For recipients of Phase Il Mobility Fund suppong Commission has yet to decide the
framework for support under this program, the cotitipe ETCs that are eligible for support, or
support amounts, let alone the appropriate regprégquirements that should attach to such
support. Indeed, the question of what reportimgimements should apply to Phase Il Mobility
Fund support is an issue explicitly raised in thetlter Notice of Proposed Rulemaking that
accompanied thedSF/ICC Transformation OrderSee idf{ 1117-1118. As the Commission
has acknowledged, it requested “comment on altemegporting requirements for Mobility
Fund support to reflect basic differences in thieireeand purpose of the support provided for
mobile services."USF/ICC Transformation Ordeff 573, n.946. Until it resolves these issues,
the Commission should clarify that the reportinguieements in section 54.313(a)(1) do not
apply to recipients of Phase Il Mobility Fund supgpdsuch clarification would be consistent
with its decision to exempt ETCs that receive supgpolely pursuant to Mobility Fund Phase |
from section 54.313 reporting requirements. 47.K.E 54.313(k).

V. THE COMMISSION SHOULD REVISIT SECTION 54.313(C)(2), WHICH

REQUIRES AN ETC TO CERTIFY THAT IAS WILL BE USED FO R
BROADBAND WHEN SUCH SUPPORT IS USED FOR OTHER PURPGSES.

Pursuant to th&hird Reconsideration Ordea price cap carrier that receives frozen
high-cost support is required to certify that ttiet high-cost support the company received in
2012 was used “consistent with the goal of achguniversal availability of voice and

broadband.” 47 C.F.R. 8§ 54.313(c)(1). Then, beigimin 2013, new section 54.313(c) on its
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face requires that a Commission-specified percentégll frozen high cost support — which is
defined to include IAS — must be “used to build aperate broadband-capable networks” in
unserved aredg. Mandating that IAS be used for broadband deplaymend requiring that an
ETC certify that IAS was used for such purposesakas no sense in light of existing
Commission requirements concerning this supportagism:®

Specifically, the Commission established IAS asegimanism to replace lost access
charge revenues under the Commissi@?rd LS Order® The Commission could conceivably
make a rational decision to eliminate or repurgbsefunding. However, it cannot rationally
subject the same IAS funding to competing requirg@sei.e., broadband deployment and
access charge replacement — because such fundingtdse spent twice. To correct this
anomalous result, the Commission should clarifyise®4.313(c)(2) by carving out IAS from

the frozen high-cost support subject to the rule.

17 47 C.F.R. 8 54.313(c)(2)-(4) (requiring certifioms by price cap carriers receiving

frozen high-cost support).

18 Because its members are not subject to secti@13&), CTIA expresses no opinion on

this issue.

19 CALLS Orderf 30;USF/ICC Transformation Ordeff 152 (noting that “IAS was
intended to replace allowable common line rever@sotherwise are not recovered through
SLCs ...” and explaining that frozen IAS “will be &ted as IAS for purposes of our existing
rules”).
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V. CONCLUSION

For the foregoing reasons, the Commission shoddtd€TIA and USTelecom’s Petition

for Clarification and Reconsideration or, in thdégkhative, for Waiver.

June 25, 2012

Respectfully submitted,

By: /s/ Scott K. Bergmann

Michael F. Altschul
Christopher Guttman-McCabe
Scott K. Bergmann

Krista L. Witanowski

1400 Sixteenth Street, N.W.
Suite 600

Washington, DC 20036
(202) 785-0081

Attorneys for CTIA — The Wireless Association®

By: /s/ David Cohen

David Cohen

Jonathan Banks

607 14 Street, N.W.
Suite 400

Washington, DC 20005
(202) 326-7300

Attorneys for the United States Telecom Association
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